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HUMAN REPRODUCTIVE TECHNOLOGY AND SURROGACY 
LEGISLATION AMENDMENT BILL 2018 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON NICK GOIRAN (South Metropolitan) [5.08 pm]: It is interesting that, prior to the interruption to take 
questions without notice, we were considering the Human Reproductive Technology and Surrogacy Legislation 
Amendment Bill 2018, which has attracted a conscience vote for members of Parliament and which the 
government wants us to deliberate on with a blindfold on. It wants to hide information from us. Only moments 
ago, we had a correction to the parliamentary record of an answer provided in August last year. When is the 
government going to take Parliament seriously? It hides reports from us. It says that it will be the king of 
transparency when it is absolutely the worst, and now, only because of matters on this bill that I have brought to 
the attention of the house, somebody in the government has suddenly woken up and said, “Strewth; we got that 
one wrong. We’d better correct the parliamentary record.” 

What is going on with this government is staggering. As I said earlier, with all sincerity, I would like us to have 
this debate, and I would like members to cast their conscience vote—which is something that I and, I know, other 
members cherish—with full information, not with half information and last-minute corrections of the record. 
I wonder what other things are going to have to be corrected over the course of this debate. We will find out. It 
troubles me that the government not only hides information but also quickly slips in a correction. I do not get 
provided with the courtesy of a copy of it. The record has been corrected, but I do not have the information. I am 
pleased to now have it in my possession. As it so happens—this government is just amazing—this has to do with 
meth helpline calls, and has absolutely nothing whatsoever to do with the Human Reproductive Technology and 
Surrogacy Legislation Amendment Bill 2018. So helpful is the parliamentary secretary that she could not possibly 
make that clear when she was correcting the record. This government is always trying to correct the record in 
a very secretive fashion. It is appalling behaviour, and it should not be happening with any bill, let alone one such 
as this, which deals with sensitive issues on the creation of life. 

Prior to the interruption for the taking of questions without notice, I was looking at the data provided in the 
Reproductive Technology Council’s annual reports so that, as members who are expected to vote on this 
legislation, we can ascertain the demand for surrogacy in Western Australia after the passing of the surrogacy 
legislation in 2008 and since the legislation came into force in 2009. Because the government wants to hide that 
information from us, and is constantly having to correct its answers to questions in Parliament, we have no other 
option but to go through each of the annual reports to find out information, and total it up ourselves. As I said, the 
genesis of this, which could have been entirely avoided, was that, at a briefing I attended last year with the shadow 
Minister for Health, we were told that 35 applications had been made and one had been rejected, and that as a result 
of those applications, there had been 10 live births. I am testing that by looking at the Reproductive Technology 
Council’s annual reports, which provide us with information. 

Prior to the taking of questions without notice, I was looking at the annual report of 2014–15. Page 1 of that report 
states that a total of three surrogacy applications had been received and approved that year. At page 13, the report 
went on to state that the council had received its first surrogacy application in 2010, and in total it had approved 23 of 
the 24 applications received to date. I was indicating to members that that cannot be right, because if we add up the 
applications from the reports provided by the Reproductive Technology Council for each of the previous financial 
years, it becomes apparent that the total must be 22 approved, of 23 applications. Either that, or those reports are 
wrong. Either the report for 2014–15 is wrong or the report for one of the previous years is wrong. In any event, we 
were told at the briefing last year that 35 applications had been made, yet the Reproductive Technology Council states 
that, to the year ending 30 June 2015, it had had 24 applications. As I say, when we add up the previous ones, it adds 
up to 23. Something is not quite right, and I ask the parliamentary secretary to clarify that. Unfortunately, the 
parliamentary secretary is away on urgent parliamentary business. Perhaps the parliamentary secretary, on returning, 
will be able to provide that information, because one of her colleagues will provide this information to her. 

Hon Sue Ellery: By way of interjection, honourable member, I am taking notes for her while she is out. 

Hon NICK GOIRAN: Thank you very much, Leader of the House. I am pleased that the Leader of the House is 
taking notes. Can the Leader of the House ask the parliamentary secretary to clarify the actual number of 
applications that have been received by the Reproductive Technology Council? We were told last year at the 
briefing that it was 35 and that number of 35 applied up until the year 2015, yet when we look at the 
Reproductive Technology Council’s own report and add them up, we get 23, not 35. The final report for 2014–15 
has a figure of 24. Something is not right; we just want the accurate information so we can make a decision on the 
bill before us. 

I then turned to the annual report of 2015–16. The executive summary of that report reads, in part — 
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This year Council was advised that reporting aggregated data with values of less than five may lead to 
the inadvertent identification of individuals, procedures or diagnosis (National Health Information 
Standards and Statistics Committee, 2015). Consequently Council will follow the national guidelines and 
numbers of less than five will not be reported … 

Basically, from 2015–16, there is less transparency. The year in which there was the best transparency from the 
Reproductive Technology Council was 2010–11, when it set out in a table precisely the data on each of the 
reporting requirements expected of it in accordance with the legislation and the reporting framework, the 
regulations and the directions. That was the best year. Since then, there has been a decreasing standard of reporting 
from the Reproductive Technology Council, to the point that, once we hit 2015–16, the council threw up its arms 
and said it was all too hard. As a shield for the information that it is no longer going to provide, it puts up the 
National Health Information Standards and Statistics Committee’s view that organisations should never, ever 
report on any number less than five, because it may identify a person. How absurd is that? Let us take, for example, 
the financial year 2014–15, before the Reproductive Technology Council established its shield against 
transparency. That year it reported that a total of three surrogacy applications had been received and approved. 
That information is already on the public record. The Reproductive Technology Council cannot retract that 
information; it has already put it on the public record. I am glad that it has done that, and I applaud it for doing 
that. I wish it had applied the same reporting mechanism that it had used in 2010–11, but at least it told us that 
there were three applications. How does telling us in a report that there were three applications identify anybody? 
It does not identify anybody at all. It is a ridiculous shield to put up to say that we are never going to be told 
anything when the figure is less than five. That is, in effect, what the council has said. It stated that it was advised 
of that, but I would like to know who advised it. I have my suspicions about who, and which area of the Department 
of Health, gave that advice. Be that as it may, maybe the council should get independent legal advice on a topic like 
that. It creates a mockery of our system of transparency if the council is never able to report on figures less than five 
under the pretence that somehow it would identify individuals, when the reality is that if the Reproductive Technology 
Council tells us, in any given year, that three applications have been approved, not one of us would be able to 
identify which person that applies to. None of us would have any particular interest in that. It is about the raw 
data—the statistics. 
I think the Reproductive Technology Council needs to revisit this issue and get independent legal advice, 
distanced from the Department of Health. It should not talk to the department about this matter because it is the 
master of secrecy. It should also not talk to the McGowan government about it because it is the king of secrecy; it 
has an obsession with it, including the report that it is currently hiding from members of Parliament. The 
Reproductive Technology Council’s annual report of 2015–16 is especially unhelpful. On page 13, under the 
heading “Surrogacy applications”, we are told that in 2015–16, the council received fewer than five applications. 
Did it receive any? Did it receive more than one? Again, why could it not indicate that information, especially as 
it provided that information in 2010, 2011, 2013 and 2014–15? It did so in all those years, but, all of a sudden, it 
cannot provide this information anymore. The level of transparency has decreased in each of the years from what 
I would describe as the gold standard in 2010 and 2011. 
What did the Reproductive Technology Council say in the annual report the year before last? That annual report 
covered the period 1 July 2016 to 30 June 2017. I draw members’ attention to page 12 of that annual report. Under 
the heading “Surrogacy data”, the following comment is made by the council — 

Values of fewer than five are no longer reported. However, aggregated data of five or more may be 
included in cumulative totals (last reported in 2015*). To date a total of 28 surrogacy applications have 
been approved by Council and a total of 10 births have been reported. 

The problem with that is that the Reproductive Technology Council is now saying that it will only report in 
cumulative numbers by increments of five. If that is the case and it says that it last reported this figure in 2015, 
why were 23 out of 24 surrogacy applications approved in 2015? It says that 23 surrogacies were approved out of 
24 applications and now it says that figure is 28, which is an increment of five, when we know that that is not the 
total when we look at the previous annual reports. It is actually 22 out of 23. This needs to be corrected. We need 
to get to the bottom of this information. In any event, the council goes on to say, with regard to those so-called 
28 surrogacy applications, even though we do not know whether it is 27 or 28, that a total of 10 births has been 
reported. Suddenly the number escalates from five to 10. Again, it is operating with these increments of five. The 
problem is that that is the annual report ending 30 June 2017. At the briefing that I attended with the member for 
Churchlands, the shadow Minister for Health, in September last year, we were told that by the end of 2015 there 
were 10 live births. Was it 10 at 2015 or was it after 2017? I do not have any confidence in the information that we 
were verbally given at the briefing because it is not consistent with the information that is before us in the report of 
the Reproductive Technology Council. There can be only one of two options. Either the Reproductive Technology 
Council is getting it consistently wrong in its annual reports or the information that we were given at the briefing 
in September last year was wrong. It is one of those two scenarios. We need to be clear on that. I do not want the 
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parliamentary secretary to roll out figures later without any established basis for those figures. Each and every 
time an error has been identified, I want an explanation of why the public record is false or why the briefing 
information that I received last year was false. This is no time to provide misleading information. 
I now turn to the last available annual report that is before the house. This is the annual report for the period 1 July 2017 
to 30 June 2018 from the Reproductive Technology Council in our state. The chair signed off on that report on an 
unspecified date in September 2018. The third paragraph of the executive summary on page 1 of that report states 
that the council approved six surrogacy applications. Basically, we know that as at the end of the 2015 financial 
year, 23 applications had been made. One had been rejected. The Reproductive Technology Council has 
inexplicably said that it was 23 out of 24. Be that as it may, if we look at the period 2015–16, it says it cannot tell 
us anything because the figures are fewer than five. When we get to 2016–17, it can tell us that the figures have 
escalated to 28, although there is a question mark about that, given what I said earlier. When we get to the 
period 2017–18, the council does not necessarily provide a cumulative total because, all of a sudden, we have gone 
above that magic figure of five, and six applications were made at that stage. Six plus 28 equals 34. We were told 
at the briefing last year that there were 35 applications. Is it 33, 34 or 35? The government needs to confirm for us 
exactly how many surrogacy applications have been made since this regime was first implemented and what the 
demand has been in each year. There is no point telling us the total in the end, because there are errors on the 
public record created by the council and/or the government and Parliament. Someone needs to correct the record 
and be clear about how many applications were made each year. Is the number of applications increasing? Is it 
stagnant? Is there any growth in that number? This is the information that we need to know in order to determine 
how many applications have been made and the level of demand since the regime started in 2009. Again, this 
information may be contained in the secret report of Associate Professor Sonia Allan. We do not know because 
the government does not want us to have that information. It says that it will give us the information only after the 
debate has finished. That will be of no use to any of us. We need to pursue this matter now while the matter is 
before the house. 
I would not want any member opposite to think that I am only raising this issue now as a convenience of being in 
opposition. This is something that I raised when my party was in government. On or around 28 October 2016, 
I communicated with the then Minister for Health, Hon John Day, about this exact issue. I said to him that there was 
a problem with the reporting of the Reproductive Technology Council and it needed to be fixed. Not only is it not 
transparent in accordance with the annual reporting requirements in the Government Gazette of 27 February 2009—
it is not being transparent in that fashion, as it once was in 2011—but also, and worse, the information is not even 
clear, let alone accurate. On 28 October 2016, I drew to the attention of the then Minister for Health, Hon John Day, 
MLA, a question that had been asked by Hon Kate Doust, who at the time was a member of the opposition. 
Hon Kate Doust had asked a question on notice during the estimates hearings that had taken place in 2015. Answers 
were provided to questions arising from estimates hearings on 24 June 2015. Supplementary information A20 was 
provided in response to the question asked by Hon Kate Doust to the Department of Health. The question was — 

My final question is in relation to the surrogate legislation that has already been referred to. In the past, 
as well as the legislation and the regulations, there have also been directions from the director general 
specifically in relation to surrogacy. I am wondering, parliamentary secretary, if you can advise us 
whether there is currently a set of directions from the director general in relation to this matter. If there is 
an up-to-date set of directions, are you able to provide them and table them please? 

The answer provided by the government of the time was — 
Yes. Directions to the Surrogacy Act 2008 were gazetted 27 February 2009. 

In other words, that is the template, or the format, in which reporting needs to be done for surrogacy in 
Western Australia. That was set out in those directions. The Surrogacy Directions 2009 were given by the director 
general of the Department of Health under section 31 of the Human Reproductive Technology Act 1991. It stipulates — 

A licensee who provides an artificial fertilisation procedure in connection with a surrogacy arrangement 
is to include in the annual report required under the HRT Directions direction 2.18 information set out in 
Schedule 1 of these directions. 

It is clear as crystal that this information is required in accordance with the directions, yet it is not being provided. 
I have previously referred members to the nine annual reporting requirements of the Surrogacy Directions 2009 
and I encourage them to look at them. 
I said to Hon John Day, who was Minister for Health around October 2016, that out of interest, following the 
release of the Reproductive Technology Council’s 2014–15 annual report, which is the one I referred to earlier at 
length, my office did a reconciliation of the Reproductive Technology Council’s annual reports since 2009 in order 
to ascertain the extent to which the Reproductive Technology Council was mirroring the annual reporting 
requirements set out in the Surrogacy Directions 2009. Unfortunately, due to the non-reporting of key information,  
I was left with no other alternative but to ask, on 18 August 2016, the question that I referred to previously, 
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question on notice 4297, on the total numbers for each of the reportable areas for the years 2009 through 2015. 
I previously outlined to members that that information appears at odds not only with the information contained in 
the annual reports of the Reproductive Technology Council taken individually and as a whole, but also in respect 
of the information I was provided in the briefing last year with the member for Churchlands, the shadow Minister 
for Health. I indicated to Hon John Day, the Minister for Health in 2016, that upon receiving the answers to those 
questions, my office collated the information in a table and we discovered three discrepancies within the reported 
information. In 2010–11, it was reported that seven women commenced treatment intending to become an arranged 
parent in a surrogacy arrangement. However, the consolidated numbers for the years 2009 to 2015 received in 
answer to question on notice 4297 indicate that the number is fewer than five. It cannot be seven and fewer than 
five at the same time. We have previously had debates with this government about its strange mathematics and 
use of numeracy, but I challenge members to indicate how it could possibly be seven and then at the same time 
fewer than five. It is one or the other, and that is something I drew to the attention of Hon John Day, the then 
Minister for Health, as far back as October 2016. 
Members will remember that I identified three discrepancies. The first was the issue of seven people having 
commenced treatment, yet the answer saying that it was fewer than five. Then there was also the total number that 
has been collated from each of the Reproductive Technology Council’s annual reports. When all those numbers 
were added up, there was a total of 23 council approvals sought for a surrogacy arrangement; however, the answer 
I received to question on notice 4297 indicated that there was a total of 48 people. In other words, 24 couples had 
sought approval for a surrogacy arrangement, so that needed to be clarified. When we look at the total number 
collated from each of the Reproductive Technology Council’s annual reports, it shows 22 surrogacy arrangements 
were approved by the council, as I indicated earlier. However, the answer I received to question on notice 4297 
indicated that a total of 23 surrogacy arrangements were approved by the council. What is the true information? 
That is what I was trying to get to the bottom of. I ask the government to make sure that we have the correct 
information about surrogacy arrangements at our disposal so we can ascertain what has happened since 2009. How 
many applications have been made, how many have been rejected, how many pregnancies have resulted and how 
many live births have there been? These are all things that are required to be reported under the reporting regimes 
contained in the Surrogacy Directions 2009, yet they are either not reported on or the information is inaccurate or 
at odds with what was being said in either Parliament, briefings or the Reproductive Technology Council’s annual 
reports. That will be an important area for the parliamentary secretary to clarify for us in the fullness of time. 
I want to turn to the issue of what other jurisdictions have done in the same time. Western Australia has had 
surrogacy in place for 10 years. I have looked at the Reproductive Technology Council annual reports for that 
same time, but what were other jurisdictions doing? Are there any things we should be picking up from those 
jurisdictions? I was pursuing this at the time of the briefing I attended in September 2018. Interestingly, the 
government helpfully provided me and the shadow Minister for Health with a table setting out the situation in the 
other jurisdictions. It was entitled “A comparative table of Australian jurisdictions: Access to surrogacy for male 
same-sex couples and single men”. It looked at what each of those jurisdictions do. When looking at the provided 
table, I immediately noticed that Western Australia, certainly at the time of this briefing, was not alone in not 
allowing surrogacy for single men. We were not the only jurisdiction. Indeed, that was also the case in the ACT 
and South Australia. The government often makes a big deal about WA being the only one. It says it is a matter of 
discrimination—I will get to that in due course—but I note at the outset the government’s own briefers provided 
a comparative table to me and the member for Churchlands in September last year confirming that the ACT and 
South Australia also do not allow surrogacy for single men. It was helpful that the government provided that 
information, but the questions are: What is the current state of the law in those jurisdictions? How is it different 
from what we have here? Have they got a better or lesser system than we have?  
I imagine this type of information would be contained in the review report from Associate Professor Sonia Allan 
that the government is keeping secret. The government is keeping the blindfold on members of Parliament during 
the conscience vote on this bill and is not providing that information to us. However, for the benefit of members 
who have a particular interest in this debate, I will detail two sources of information that will be particularly useful 
for them to access in considering what other jurisdictions have done in this area. 
The first is the twelfth report of the Standing Committee on Legislation in the thirty-seventh Parliament on the 
Surrogacy Bill 2007. That committee helpfully went to some lengths to look at the surrogacy legislation in other 
jurisdictions, and the report provides a few concise paragraphs that will be useful to members in considering this 
bill. I will start with the Australian Capital Territory. The report states in paragraph 4.25 at page 8 — 

Provisions in Part 4 of the Parentage Act 2004 (ACT) make commercial surrogacy (where payment is 
made other than for expenses) an offence. Altruistic surrogacy, known as ‘substitute parent’ agreements, 
are not illegal, but have “no legal validity except to establish the circumstances in which a parentage 
order can be made.” 

It refers in paragraph 4.26 to an explanatory statement — 
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According to the Explanatory Statement for the Parentage Bill 2003, “[s]ubstitute parent agreements of 
all kinds are discouraged” however “[a]llowance is made for a limited number of altruistic surrogacy 
agreements to be given effect through a court order transferring the parentage of a child from the birth 
parents to the commissioning parents.” 

It states in paragraph 4.27 — 
The ACT legislation makes it illegal to provide intermediary, advertising or medical services in order 
to facilitate surrogacy agreements. It is prohibited to: 
• procure someone to enter into a surrogacy agreement with a third person; 
• advertise in relation to surrogacy agreements; or 
• intentionally provide technical or professional services to facilitate a  pregnancy for the purposes 

of a commercial surrogacy agreement. 
The report states in paragraph 4.28 — 

Unlike other states, the ACT enables legal parentage to be transferred to the commissioning parents 
of a non-commercial surrogacy agreement if certain conditions are met: 
• the child was conceived as a result of ART carried out in the ACT; 
• neither the surrogate or her partner is a genetic parent of the child; 
• at least one of the commissioning parents is a genetic parent of the child; and 
• the commissioning parents live in the ACT. 

It states in paragraph 4.29 — 
The Supreme Court must make the parentage order if it is satisfied that: 
• it is in the best interests of the child; and 
• the birth parents freely agree to the order and understand what is involved. 

In paragraph 4.30, the committee concludes its assessment of the legislation in the ACT as follows — 
A parentage order has essentially the same legal effect as an adoption order. 

The other source document that I would encourage members to access is made available by none other than 
Associate Professor Sonia Allan. The government is refusing point-blank to provide this information to us. 
That is making this debate far more complicated than it needs to be. The government might be interested to 
know that despite its best efforts to keep this information secret, Associate Professor Allan has a website 
entitled Health Law Central. Those members who are interested should jump online and go to 
www.healthlawcentral.com/surrogacy/ACT. That page contains an assessment of the ACT legislation by 
Sonia Allan, the same person who has been commissioned by the Western Australian government to conduct the 
review into the Western Australian legislation. Therefore, as much as I suspect that that information can be found 
in some fashion in the secret report, at least we can, helpfully, get the views of the reviewer from this website. The 
last time I looked at this website was 23 October last year. On that website, Associate Professor Sonia Allan  
has identified for us the two pieces of legislation that are relevant in that jurisdiction. The first is the  
Parentage Act 2004, specifically sections 23 to 31, which deal with parentage orders, and sections 40 to 45, which 
deal with offences relating to substitute parent agreements. The second piece of legislation is the Adoption Act 1993, 
in particular section 60, which deals with confidentiality of records, other than subsection 1(a); section 62(3), 
which deals with the provision of information; and division 5.3, which deals with identifying information, other 
than section 77, section 78 and section 79, amongst other provisions. Those are the two pieces of relevant 
legislation in the Australian Capital Territory as identified by Associate Professor Sonia Allan, who is the professor 
leading the government’s review. 
According to Associate Professor Allan, the ACT surrogacy legislation is framed around the making of substitute 
parenting orders. In setting out the requirements for being able to obtain such an order, the act establishes what 
may or may not be done in surrogacy arrangements. In the ACT, altruistic surrogacy is legal and commercial 
surrogacy is prohibited. Specifically, Sonia Allan tells us on her website that altruistic surrogacy agreements are 
legal, and payments to cover expenses connected with a pregnancy, birth or care for the resulting child in altruistic 
surrogacy agreements are allowed. However, commercial surrogacy is prohibited in that jurisdiction. She states 
that it is an offence to intentionally enter into a commercial substitute parent agreement in the ACT. It is also an 
offence for a person ordinarily resident in the ACT to enter into a commercial surrogacy agreement elsewhere.  
I specifically draw that to members’ attention because that is one of the amendments that I have put on the 
supplementary notice paper. One of my amendments on the supplementary notice paper deals with this issue of 
extraterritoriality, and one of the jurisdictions that have already implemented that is the Australian Capital 
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Territory. Members need to look no further than the government’s own reviewer, Sonia Allan, who says so on her 
website. As much as the government is trying to hide that information from Parliament during this debate, 
I encourage members to look at her website, which will confirm what I just said, which is that the ACT has that 
same provision. I will look at some other jurisdictions in a moment, but members will see that. In my view, if it is 
good enough for the ACT, why can it not be the case here? If we do nothing else in this debate, surely we should 
look at the different elements of this legislation in other jurisdictions, pick the gold from among them, and 
incorporate it into our legislation. That seems to be one of the things that have been done well in the ACT, so, 
accordingly, I have an amendment on the supplementary notice paper. 
What else did we learn from Sonia Allan’s website, Health Law Central, about the ACT legislation? She assists 
us by identifying who may enter into a surrogacy arrangement. Who may do so in the ACT? Her website states — 

The legislation requires ‘2 people’ who indicate their intention to apply for a substitute parenting order — 
1 of whom must be a genetic parent. 

That is the arrangement for who can enter into a surrogacy arrangement in the ACT. The other important question 
to get to the bottom of this matter is whether that jurisdiction allows for gestational or traditional surrogacy. 
Sonia Allan, when she is reviewing the ACT legislation, says on her website — 

Only gestational surrogacy, conceived using assisted reproduction is recognised for the purposes of 
granting a ‘substitute parenting agreement’. 
That is, parentage orders will only be made in favour of the commissioning person(s) if 

• the child has been conceived as a result of a fertilisation procedure; 
• neither of the child’s birth parents are genetic parents of the child; 
• at least one of the ‘substitute parents’ is genetically related to the child. 

Sonia Allan sets out for us that we can find that information in section 24 of the ACT Parentage Act 2004. What 
criteria do the commissioning parents need to meet to enter into this arrangement in the ACT? Again, Sonia Allan, 
the review expert appointed by the government, says — 

Counselling and assessment is a requirement of the Court granting parenting orders. 
The ‘substitute parents’ must live in the Australian Capital Territory. 

What type of criteria does the surrogate need to meet? Again, helpfully, Associate Professor Allan informs us — 
Counselling and assessment is a requirement of the Court granting parenting orders. 

Those criteria need to be met for the surrogate as well as for the commissioning parents. It is important for us to 
consider this matter in our jurisdiction and also what is done in other jurisdictions. Is advertising legal? In the 
ACT, advertising for this is not legal. The website states — 

It is an offence to publish any advertisement to induce a person to enter into such an agreement or to 
publish an advertisement seeking someone willing to do so. 

Advertising for surrogacy is an offence in the Australian Capital Territory. Can agents or intermediaries or other 
people be involved in this arrangement in the ACT? Sonia Allan tells us — 

No. It is an offence to procure somebody to enter into a ‘substitute parent agreement’ with a third party. 
(100 penalty units and/or 1 year imprisonment). This means intermediaries, agents, clinicians or other 
people, cannot persuade or cause a woman and/or a couple to enter into such an agreement. 

That is the situation in the ACT. 
I touched on enforceability earlier. Can the parties change their minds? In the ACT, according to  
Associate Professor Allan — 

Parenting orders will not be made unless both birth parents (the birth mother, and her partner if any) 
freely, and with a full understanding of what is involved, agree to the making of the order. 

Basically, the ACT has a veto, at the end of the day, on these arrangements. That draws into question the whole 
issue of enforceability, as I mentioned earlier. If these types of arrangements are not enforceable, should that not 
tell us that there is a problem with them? Parenting orders will not be made in the ACT unless both birth parents—
the birth mother and her partner, if any—freely, and with a full understanding of what is involved, agree to the 
making of the order. Indeed, Sonia Allan tells us — 

The court must make the order if it is satisfied it is in the child’s best interests and both birth parents 
understand what is involved. In making its decision, the court must take the following factors into 
consideration: 
• whether the child’s home is with the substitute parent(s); 
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• whether both substitute parents are at least 18 years old; 
• when only one of the substitute parents has made the application, whether the other agrees to the 

making of the order; 
• whether payment or reward (other than for expenses reasonably incurred) has been given or received 

by either of the child’s substitute parents pursuant to the agreement; and 
• whether both birth parents and both substitute parents have received appropriate counselling and 

assessment. The court may also take into consideration any other relevant information. 
Again, Associate Professor Sonia Allan draws our attention to sections 26(3) and (4) of the Parentage Act 2004 (ACT). 
Lastly, with respect to the ACT, what is the situation with access to information for the children who are born from 
surrogacy agreements? Associate Professor Allan tells us that — 

For the purposes of access to information, the legislation provides that relevant provisions of the 
Adoption Act 1993 (ACT) apply, thus providing for access to information about the birth parents 
(amongst other things). 

The professor takes our attention to section 29 of the Adoption Act 1993. The footnote states — 
… applicable sections regarding information include ss 60 (Confidentiality of records) other than 
subsection (1) (a); section 62 (3) (Provision of information); Division 5.3 (Identifying information) other 
than section 77, section 78 and section 79. 

That is the situation with surrogacy in the Australian Capital Territory, as has been identified by not only the 
Standing Committee on Legislation when it did its report in the thirty-seventh Parliament, but also  
Associate Professor Sonia Allan, who has helpfully provided some of this information on her website, Health Law 
Central. I anticipate that some of this information, as I said, is in the review report that the government is keeping 
secret and does not want us to see when we consider this bill. I now turn to the situation in New South Wales. 

New South Wales does not have exactly the same system as that in the Australian Capital Territory. Albeit 
New South Wales is close in geographical proximity, it has a different system and a different parliamentary 
system—the ACT Parliament is unicameral and the NSW Parliament is bicameral. Nevertheless, helpfully, the 
Standing Committee on Legislation in the thirty-seventh Parliament also touched on the situation in New South Wales. 
I draw to members’ attention some commentary on page 10 of the report by the Standing Committee on Legislation 
of the thirty-seventh Parliament about the situation in New South Wales.  

Sitting suspended from 6.00 to 7.30 pm 
Hon NICK GOIRAN: Prior to the interruption for the dinner break, I was looking at starting an assessment of the 
New South Wales legislation on surrogacy. Earlier this afternoon, I looked at how the Australian Capital Territory 
deals with this type of legislation. I already indicated to members that New South Wales has a slightly different 
system from the ACT, notwithstanding that they are geographically proximate. Nevertheless, NSW and the 
ACT have two different systems of surrogacy and it is worth our while to have a look at their legislation to 
compare and contrast it with our own. This is, of course, made all the more necessary by the fact that the 
government wishes to hide from us Sonia Allan’s review report and expects us to undertake this exercise in 
lawmaking blindfolded. So I will spend a bit of time this evening looking at the New South Wales legislation 
and how it differs from our own legislation. 

As I indicated earlier today, I recommend to members two public documents that will provide them with  
some information about these different jurisdictions. One of those documents is the twelfth report of the 
Standing Committee on Legislation tabled in May 2008 in the thirty-seventh Parliament. The committee looked at 
the New South Wales legislation. The committee’s report at page10, paragraph 4.31 states — 

Until recently there was no legislation in NSW in relation to surrogacy. The purpose of the 
Assisted Reproductive Technology Act 2007 (NSW) includes the regulation of ART services and service 
providers and the establishment of an ART register. 

ART is assisted reproductive technology. The committee’s report goes on to say — 

Part 4 of the Act prohibits commercial surrogacy and its solicitation, and makes surrogacy agreements void. 

Parental status is determined according to the Status of Children Act 1996 (NSW). Presumptions of 
parentage arising out of the use of fertilisation procedures at section 14 of the Act set out certain 
irrebuttable presumptions: 

The committee then highlights for everybody’s attention three particular presumptions — 

• The husband of a woman who has undergone a fertilisation procedure (with her husband’s consent) 
is presumed to be the father of the child even if he did not provide any or all of the sperm used in the 
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procedure and the woman is presumed to be the mother even if she did not provide the ovum used in 
the procedure. 

A footnote draws our attention to section 14(1)(b) of the NSW Status of Children Act 1996. The report goes on to 
outline the second of the three irrebuttable presumptions — 

• A man who provides sperm for an insemination to a woman who is not his wife is presumed not to 
be the father. 

Again, a footnote helpfully refers us to section 14(2) of the NSW Status of Children Act 1996. The third 
irrebuttable presumption drawn to our attention is — 

• If a woman becomes pregnant following a fertilisation procedure using a donated ovum, the woman 
who donated the ovum is presumed not to be the mother of the child. 

In this instance, a footnote refers us to section 14(3) of the NSW Status of Children Act 1996. The committee 
concludes its assessment of the New South Wales legislation at pages 10 and 11 of its report to the thirty-seventh 
Parliament by saying — 

Adoption by the arranging parents to obtain parental status is generally not an option as privately arranged 
adoptions are illegal in NSW and a surrogacy agreement that presumes later adoption of the child may 
involve serious breaches of the Adoption Act 2000. An option available to arranging parents is to apply 
to the Family Court for parental responsibility orders. 

In this instance, the committee refers us to some material from the “NSW Law Reform Commission, Report 81: 
Review of the Adoption of Children Act 1965 (NSW)” and the Department of Community Services website. 

That was the status of the legislation as best understood that was brought to the attention of this chamber when  
the committee last looked at the New South Wales legislation. Because we do not have the report from  
Associate Professor Sonia Allan—the one that the government continues to keep secret—we are left with no 
alternative than to look at what Sonia Allan has said in the public domain. As I mentioned to members earlier this 
afternoon, Sonia Allan has a very good website, which I encourage members to familiarise themselves with. On 
that website, she spends some time assessing the New South Wales legislation. I hasten to add that the last time 
that I had the opportunity to review her website was in October last year. In the absence of any other information 
or updates, I suggest to members that this is the most current available information. Although, again, I encourage 
the government to release the report, so that we will have the absolute latest information rather than continuing the 
blindfold debate. 
Two pieces of surrogacy legislation—two statutes—are used in the jurisdiction of New South Wales. The first 
piece of legislation is the Surrogacy Act 2010 and the second is the Assisted Reproductive Technology Act 2007. 
The names of those two acts are both very similar to our own legislation; indeed, the legislation the 
government seeks for us to amend in this bill is the Human Reproductive Technology Act 1991. That act came 
into force 16 years before the New South Wales Assisted Reproductive Technology Act 2007. Then there was the 
Surrogacy Act 2008, which the government would like us to amend. That was in place two years before the 
New South Wales Surrogacy Act 2010. 
Associate Professor Allan and her publicly available material states that the guiding principle in the 
New South Wales legislation is that the best interests of the child of the surrogacy arrangement are paramount. 
I put to members that there is some consistency between jurisdictions, including our own, in that the best interests 
of the child of the surrogacy arrangement are paramount. I earlier referred to some of the remarks of my 
predecessor, Hon Barbara Scott, who during the inaugural debate urged upon members that that should be the 
paramount consideration when weighing up the competing interests in such matters. 
What is the legality of the different kinds of arrangements in New South Wales? Altruistic surrogacy arrangements 
are legal; however, New South Wales has an arrangement with respect to what is referred to as “reasonable costs”. 
I particularly draw to members’ attention section 7 of the New South Wales legislation, which deals with the issue 
of reasonable costs. Reasonable costs may be associated with three scenarios — 

(a) becoming or trying to become pregnant, 
(b) a pregnancy or a birth, and/or 
(c) entering into and giving effect to a surrogacy arrangement. 

According to Associate Professor Allan, the reasonable costs that can be facilitated under an altruistic surrogacy 
arrangement in New South Wales may include — 

… costs associated with the surrogate mother’s medical treatment, travel or accommodation; health, 
disability or life insurance that would not have been obtained otherwise; loss of earnings as a result of 
unpaid leave; — 
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That in itself is quite interesting — 
entering into the agreement; and/or costs associated with the surrogate mother and her partner (if any) 
undergoing counselling; receiving legal advice; and being a party to proceedings in relation to parentage 
orders (including reasonable travel and accommodation costs). 

In that respect Sonia Allan again refers us to section 7 of the New South Wales legislation. That is what she draws 
to our attention with respect to altruistic surrogacy in New South Wales. 
But what is the situation for commercial surrogacy in New South Wales? Helpfully, Sonia Allan’s website indicates — 

Commercial surrogacy agreements that involve the provision of a fee, reward or other material benefit or 
advantage to a person in relation to entering into a surrogacy agreement, giving up a child, or consenting 
to the making of parenting orders are prohibited and subject to significant fines and/or up to two years in 
prison. 

In that respect the attention of members is drawn to section 8 of the New South Wales Surrogacy Act 2010. The 
associate professor also tells us — 

It is also prohibited to travel to another jurisdiction (for example overseas) to engage in commercial 
surrogacy arrangements, because the law has extraterritorial effect. 

I again draw to members’ attention that I have put an amendment on the supplementary notice paper that seeks to 
mirror that New South Wales provision that also exists in the Australian Capital Territory—the jurisdiction we 
looked at earlier this afternoon. Indeed, a third Australian jurisdiction has the same provision, and I will discuss 
that in due course; hopefully, I will get to speak about that jurisdiction this evening. 
Who may enter into a surrogacy arrangement in New South Wales? Associate Professor Allan says — 

The intended parent must be a single person, or a member of a couple (being a person and their spouse or 
defacto partner). 

That is the situation in New South Wales. Section 25 of the New South Wales Surrogacy Act 2010 sets that out. 

With regard to the issue of gestational or traditional surrogacy, members might recall that the situation in the ACT 
was that only a gestational surrogacy conceived using assisted reproduction is recognised for the purposes of 
granting a substitute parenting order, whereas in New South Wales, gestational or traditional surrogacy may occur. 

The criteria that commissioning parents need to meet in New South Wales are quite comprehensive. According to 
Associate Professor Allan and her helpful website, Health Law Central — 

People entering surrogacy arrangements must meet a list of criteria in order for a parentage order to be made. 

In that respect attention is drawn to several sections of the New South Wales legislation; indeed, members may 
want to familiarise themselves with section 18 and then a large provision from section 21 all the way through to 
section 38 of the Surrogacy Act 2010. 

Associate Professor Allan notes that in New South Wales — 

There is an overarching principle that the best interests of the child are paramount. 

In New South Wales there are seven criteria that must be contemplated when considering the intended parents. 
The first criterion is that the arrangement must have been made prior to the surrogate conceiving the child. The 
second criterion is that the intended parent must be a single person or a member of a couple whereby both must 
apply. The third criterion is that the intended parent must be over the age of 25 years, or the maturity of a younger 
intended parent has to be established via counselling. It is interesting that New South Wales has a starting age of 
25 years. I recall that when the Standing Committee on Legislation considered the bill in the thirty-seventh 
Parliament, there was a majority and minority recommendation on age. I draw to members’ attention 
recommendation 8 on page 45, which will be particularly familiar to Hon Ken Baston, Hon Peter Collier and 
Hon Dr Sally Talbot. That recommendation of that report in the thirty-seventh Parliament says — 

A majority of the Committee (comprising Hons Graham Giffard, Ken Baston and Peter Collier 
MLCs) recommend that clause 15(2) of the Surrogacy Bill 2007 be further amended to include 
a minimum age requirement of 21 years for an “eligible couple”, an “eligible person” and 
“eligible surrogate”. A minority of the Committee (comprising Hons Sally Talbot and Giz Watson 
MLCs) consider that the current minimum age requirement of 18 is acceptable. 

The committee’s recommendations go on to state — 

The definition of “eligible surrogate” should include that the woman has preferably experienced 
a live birth prior to entering into the surrogacy arrangement. 
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It is interesting to note that in New South Wales the intended parents must be over the age of 25. 

In New South Wales the fourth criterion regarding the intended parent is that the applicant must demonstrate 
a medical or social need for a surrogacy arrangement. The fifth criterion is that each of the parties must have 
received counselling from a qualified counsellor about the surrogacy arrangement and its social and psychological 
implications before entering into the arrangement. The next criterion is that each of the affected parties must have 
received legal advice from an Australian legal practitioner about the surrogacy arrangement and its implications 
before entering into the agreement. The last criterion for intended parents in New South Wales is that the applicant 
must be resident in that jurisdiction, New South Wales. Of course, the surrogacy arrangement must also be in writing 
in that jurisdiction. Those are the criteria for commissioning parents—the intended parents. The New South Wales 
legislation uses the word “intended” parents, but Associate Professor Sonia Allan uses the language 
“commissioning persons”—it does not really much matter. 

What are the criteria for the birth mother? What criteria does she need to meet in New South Wales? According to 
Associate Professor Allan and the Health Law Central website, we are informed — 

Principles regarding the best interests of the child, timing of agreement, and that counselling and 
independent legal advice must be obtained prior to the agreement, also apply to the birth mother and her 
partner if any. 

In addition, the birth mother must be over the age of 25 years; 

The birth mother and the birth mother’s partner (if any) must also have received further counselling from 
a qualified counsellor about the surrogacy arrangement and its social and psychological implications after 
the birth of the child and before consenting to the parentage order. 

That is the situation in New South Wales. It also states — 

The legal advice obtained by the birth mother and the birth mother’s partner (if any) must have been 
obtained from an Australian legal practitioner who is independent of the Australian legal practitioner who 
provided legal advice about the surrogacy arrangement to the applicant or applicants. 

That is to avoid any sense whatsoever of a conflict of interest and that the various parties have each obtained 
independent legal advice on the implications of entering into a surrogacy arrangement. It is interesting that these 
matters are always referred to as an arrangement and not a contract. As identified earlier, it cannot possibly be 
called a surrogacy contract given that it becomes unenforceable unless they are willing to remove the child from 
the gestational mother and give it to the arranging parents; hence, why they are called “arrangements” rather than 
“contracts”. I think we should be pausing to contemplate the fundamental problem with these types of 
arrangements that cannot be enforced in any event. 

What is the situation with respect to advertising in New South Wales? Members may recall that in the Australian Capital 
Territory it is indeed an offence to publish an advertisement to induce a person to enter into such an agreement or 
to publish an advertisement seeking someone who is willing to do so. The situation in New South Wales, just 
around the corner, according to the website, is — 

Advertising is prohibited unless it is in relation to an altruistic arrangement, and no fee has been paid. 

(Other advertising—for example for commercial surrogacy, or where a fee has been paid—is subject to 
significant fines and imprisonment for up to 2 years). 

That is the situation with respect to advertising in New South Wales. Associate Professor Sonia Allan has drawn 
our attention, via her website, specifically to section 10 of the Surrogacy Act 2010, New South Wales. Can any 
agent, intermediary or other person be involved in these arrangements in New South Wales? The legislation does 
not prohibit such involvement. In other words, the legislation in New South Wales is really silent on that particular 
issue. 

When it comes to the important and vexed area of enforceability—in other words, can any party involved in the 
arrangement change their minds?—the situation in New South Wales, according to the Health Law Central 
website, is — 

A surrogacy arrangement is not enforceable. 

Specifically, I draw to members’ attention section 6 of the legislation in that jurisdiction, which sets out that such 
an arrangement is not enforceable. The Health Law Central website continues — 

This means a birth mother can change her mind, and will not be required to relinquish the child. 

Indeed, I think that is entirely appropriate. It would be most distasteful, to put it mildly, if a birth mother was 
forced to relinquish the child. The intended parents may also change their minds, which is interesting in and of 
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itself, because what will happen to the child if the intended parents change their minds? I will look at those types 
of cases a little later. 

Nevertheless, in New South Wales, an obligation under a surrogacy arrangement to pay or reimburse the birth 
mother’s surrogacy’s costs is enforceable, provided that the arrangement is a “preconception surrogacy 
arrangement”. Members will recall that was one of the key criteria to such arrangements in New South Wales—
that is, the arrangement needed to be preconception. It is interesting that there is an enforceability element with 
respect to costs, but not really with respect to the final, dare I say it, product that is being sought in the end. That 
is not enforceable. As I indicated earlier, not that I think it should be, I think it goes to the very heart of what the 
problem is with these surrogacy arrangements if people do change their minds. 

What is the situation in that jurisdiction with respect to parenting orders? How do they work in New South Wales? 
In addition to meeting the criteria that I referred to earlier, that website states — 

… applications for parenting orders cannot be made until 30 days after the birth of the child, and may be 
made up to 6 months after the birth. The birth of the child must have been registered, and the child must 
be living with the applicant(s). 

That is the situation for parenting orders in New South Wales. Members can see that there is quite a number of 
differences between the regime in the ACT and the regime in New South Wales. However, one key element 
consistent between those two jurisdictions, which we do not have in WA, is the extraterritorial applications of our 
laws, and that is why I have put that matter in an amendment on the supplementary notice paper for members to 
consider, with much advanced notice, so that we can have a full and frank debate, notwithstanding that the 
government wants to hide information from us. 

To conclude with New South Wales, I note that when it comes to access to information for children, 
Associate Professor Allan’s website Health Law Central has this to say — 

Information concerning a child born as a result of a surrogacy arrangement, and the donors of gametes 
and/or birth parents must be entered on the Central Register of information maintained in New South Wales. 

Interestingly, I draw to members’ attention footnote 11 on the website, which takes us to section 37 of the 
New South Wales Surrogacy Act 2010. The website also refers to another act. Members might recall that in 
New South Wales, two pieces of legislation are in force that deal with this arrangement. There is the  
Surrogacy Act 2010 and the Assisted Reproductive Technology Act 2007. Associate Professor Allan has drawn to 
our attention that when it comes to accessing information for children, we need to look at both acts in that 
jurisdiction. We should first look at section 37 of the Surrogacy Act 2010. At the same time, we need to look at 
section 41B of the Assisted Reproductive Technology Act 2007. New South Wales also has regulations, much as 
we do here in our jurisdiction. The other regulation that is pertinent to considering this issue of access to 
information for children is clause 17(a) of the New South Wales Assisted Reproductive Technology Regulations. 

Having spent a little bit of time looking at the state of play in the ACT and New South Wales, I think we can find 
some good pieces out of the legislation of both jurisdictions and implement them in our regime. Hence, I have, if you 
like, borrowed at least one of the items on the supplementary notice paper from the ACT and New South Wales. 
They, of course, are not the only jurisdictions in our Federation from which we can learn something about 
surrogacy now that we have the lived experience of the last 10 years in our state since surrogacy was first 
implemented in 2009. 

I would like to turn to the Northern Territory, the territory other than the ACT that I want to consider this evening. 
Interestingly, the Northern Territory was not discussed in the report by the Standing Committee on Legislation in the 
thirty-seventh Parliament. It was one jurisdiction not mentioned in its report. One of the honourable members who 
served on that committee in the thirty-seventh Parliament may recall the situation regarding the Northern Territory. 
If they do, perhaps they can speak to that in their second reading contribution. When we look at the table of 
contents of the report of the Standing Committee on Legislation, which was tabled in May 2008, and section 4 
of the report, which starts at page 2 and runs all the way to page 20—the 18 pages in which the report looks at 
the background of the bill—it is quite apparent that the committee looked at surrogacy legislation in other 
jurisdictions. I think we are indebted to the committee for having done so. The jurisdictions it looked at were 
Victoria, the Australian Capital Territory, New South Wales, Queensland, South Australia and Tasmania. There 
is then a little section entitled “Recent Developments in Australia” and it then refers to some international 
jurisdictions. It specifically refers to the United Kingdom, and the United States with specific emphasis on Florida 
and Washington. At no part of the report of the thirty-seventh Parliament is the Northern Territory touched on. 
That might be something that, again, the secret report from Associate Professor Sonia Allan that the government 
is hiding from us might enlighten us on. But in the absence of any other more current information while the 
blindfold debate continues, I draw members’ attention again to the Health Law Central website, where a section 
deals with the arrangements for surrogacy in the Northern Territory. As I mentioned earlier, the author of that 
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website is Sonia Allan, so, hopefully, it is the next best level of information we can get on the public record given 
the government’s obsession with secrecy. 

In the Northern Territory, the situation concerning the relevant law and regulations is a little different from that in 
the other jurisdictions in our Federation. Indeed, there are no specific laws in the Northern Territory governing 
surrogacy. This does not, however, mean that surrogacy may be or is practised. According to Sonia Allan’s 
website, she says — 

Clinics must adhere to the National Health and Medical Research Council Ethical Guidelines on the Use 
of Assisted Reproductive Technology in Clinical Practice and Research 2007 … 

She says that any clinics in the Northern Territory need to be guided by that particular framework—those ethical 
guidelines—and they must do so in order to be accredited under the Reproductive Technology Accreditation 
Committee’s accreditation scheme. If people are interested in further information on Health Law Central about 
oversight or clinics that provide assisted reproduction, they can find that on that website. 

The guidelines by the National Health and Medical Research Council—the acronym on the site is NHMRC—
provide a number of things. In particular, our attention is taken to three things. The first of the National Health and 
Medical Research Council’s ethical guidelines on the use of assisted reproductive technology in clinical practice 
and research states — 

It is ethically unacceptable to undertake or facilitate surrogate pregnancy for commercial purposes. 
Clinics must not undertake or facilitate commercial surrogacy arrangements. 

That would be very annoying to the Leader of the House because she is on the record in this chamber as a supporter 
of commercial surrogacy. However, the National Health and Medical Research Council’s ethical guidelines on the 
use of assisted reproductive technology in clinical practice and research has said that it is ethically unacceptable—
ethically unacceptable—to undertake or facilitate surrogate pregnancy for commercial purposes. In the 
Northern Territory, therefore, clinics must not undertake or facilitate commercial surrogacy arrangements. The 
second of the guidelines states — 

• Noncommercial surrogacy (whether partial surrogacy or full surrogacy) is a controversial subject … 
and is prohibited in some states and territories. In other states and territories, clinics must not facilitate 
surrogacy arrangements unless every effort has been made to ensure that participants: 

• have a clear understanding of the ethical, social and legal implications of the arrangement; and 

• have undertaken counselling to consider the social and psychosocial significance for the 
person born as a result of the arrangements, and for themselves. 

According to those guidelines, all those things have to be contemplated if there is going to be any non-commercial 
surrogacy in a jurisdiction. What particularly interests me about those guidelines is that the Reproductive Technology 
Council was very quick, after it realised it had some problems with the annual reporting processes, which I referred 
to earlier, to run to national guidelines to put up the shield to say, “We’re not going to give any more information, 
particularly if the information is in increments of less than five.” It was very quick to put up that shield and defence. 
But when do we ever hear a discussion around the “Ethical guidelines on the use of assisted reproductive 
technology in clinical practice and research”, which have been outlined by the National Health and Medical 
Research Council? It is interesting that there seems to be an element of silence when it comes to that issue, but 
when it comes to the reporting, it is easy to bring out the national guidelines, the shields and the defences. 

The third aspect of the guidelines is that clinicians should not advertise a service to provide or facilitate surrogacy 
arrangements nor receive a fee for services to facilitate surrogacy arrangements. I hope that when the parliamentary 
secretary eventually replies to this debate, there will be some explanation of the extent to which the government has 
considered those guidelines with respect to the legislation before us. To what extent was there some deliberation 
around the consistency between the bill and those guidelines, which are obviously adhered to, and which clinics 
must adhere to in the Northern Territory? If that has not occurred, why is that the case? Is that because the 
government has said, “We do not need to do that this time, because we’ll wait for the Professor Sonia Allan review 
to do that”? If that is the case, it once again underscores why we need that information now and not at the end of 
a debate or, even worse, after a bill has already passed through the Parliament. I trust that the parliamentary 
secretary will be in a position to explain the situation with the national ethical guidelines. 

When it comes to the Northern Territory, consideration must also be given to the arrangements for the transfer of 
legal parentage. Interestingly, there is no provision in the Northern Territory to transfer legal parentage following 
a surrogacy arrangement. However, it should be noted that a birth mother is recognised in all states and territories 
of Australia as the legal mother of children to whom she has given birth. In that respect, our attention has been 
drawn to the Northern Territory’s Status of Children Act. That situation applies to the recognition of the birth 
mother in the Northern Territory. There is no opportunity to remove her from that status, unless she relinquishes 
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the child for adoption, and rightly so. In the Northern Territory, if the birth mother is married or in a de facto 
relationship, her partner will be deemed the other legal parent of the child. If there was a surrogacy arrangement, 
there would be no recognition of the commissioning person as legal parent in most situations, and no mechanism 
to transfer legal parentage to them; that is, a sperm donor to a child conceived using artificial insemination or 
artificial reproductive technology is not a legal parent under the act. That is the case in the Northern Territory by 
virtue of sections 5A and 5F of the Status of Children Act. According to Associate Professor Sonia Allan, the only 
potential situation in which a male, as the commissioning person, might be recognised as the legal father would be 
if he was the genetic father as a result of sexual intercourse. He would then have to meet the presumptions under, 
or make application for a declaration of paternity pursuant to, the Status of Children Act. If members are interested 
in that, they should look at sections 9, 9A, 9B and 11 of the Northern Territory legislation. Those four sections, in 
combination, set that out with respect to when the male is the commissioning person. However, Sonia Allan goes 
on to say on her website in her assessment of the Northern Territory regime — 

However, even if this situation did occur, such circumstances may give rise to other legal issues and 
complexities … 

She then sets out some of those complexities in her assessment and analysis of that regime. It has been said, 
proffered, articulated, asserted or suggested that commercial surrogacy can occur in the Northern Territory. 
Sonia Allan unpacks that on her website and asks whether that is indeed correct. It is not available in any other 
jurisdiction in Australia anymore. Indeed, as I identified earlier, the ACT and New South Wales go so far as to say 
that their residents are not to go overseas to procure commercial surrogacy arrangements. There is a third 
jurisdiction, which I will get to in the fullness of time. Is it correct that commercial surrogacy can technically occur 
in the Northern Territory? Sonia Allan says that whilst that has been suggested — 

Such suggestions appear to relate to the [hypothetical] situation in which a man could pay a woman to 
have sexual intercourse with him with the intention that she become pregnant and then hand over the 
child to him at birth. This would be done on the basis that he would be recognised as the ‘legal father’ of 
the said child under the Status of Children Act (NT), and that there are no explicit laws prohibiting 
commercial surrogacy. 

Sonia Allan takes us through that hypothetical situation under the Northern Territory regime on her website. She 
goes on to say — 

However, stating that such a situation would be ‘technically’ lawful ignores the legal complexities of the 
matter. 

She then sets out, from what I can see, at least three examples of the legal complexities of such a scenario. She says — 
• if the birth mother was married or in a defacto relationship, her partner would be presumed to be the 

legal parent of the child, and the presumption would have to be rebutted in a Court; 

• even if/when the paternity of the child is established, the birth mother would continue to be the legal 
mother of the child, and would continue to have legal rights and responsibilities regarding the child. 
For example: 

• if the child resided with the legal father, he could claim child support from her; 

• or, if the mother decided not to relinquish the child, and it continues to reside with her, she 
could claim child support from the legal father; and/or 

• family law proceedings could be taken by the birth mother or father claiming rights of 
visitation or residence orders in relation to the child.  

They are three examples that have been provided by the professor, some complexities in the event that this 
hypothetical situation were to take place in the Northern Territory. She goes on to say — 

• if hypothetically, the man has a partner, and the intention was that the birth mother relinquish the 
child and the partner of the father would adopt the child, all parties would be in breach of the 
Adoption of Children Act NT, which prohibits payment or reward for, or in consideration of, the 
adoption of a child—either before or after its birth. 

She specifically references section 69 of the Northern Territory Adoption of Children Act. 

In concluding my assessment of the Northern Territory legislation, I note that, in addition, some other questions 
have been posed on the Sonia Allan Health Law Central website about the Northern Territory situation. She says — 

There are also questions about whether such an arrangement would amount to the ‘sale of a child’ under 
Australia’s international law obligations. For example, in its last report to the … United Nation’s Human 
Rights Committee, the Commonwealth Attorney General’s Department listed prohibitions of commercial 
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surrogacy in other states as meeting our obligations under international law to prevent the sale and 
trafficking of children. 

Reference is made to the Attorney-General’s Department of the Commonwealth of Australia’s response to the list 
of issues, specifically a documented entitled “Optional Protocol to the Convention on the Rights of the Child on 
the Sale of Children, Child Prostitution and Child Pornography”. That is dated 4 and 5 June 2012. According to 
Sonia Allan — 

This could imply the view that when commercial surrogacy occurs, in whatever form, it is in breach of 
Australia’s obligations under international law. 

It is suggested therefore that, at the very least, it is precarious to interpret or suggest that the position in 
the Northern Territory is one that lawfully allows commercial surrogacy, or one in which ‘technically’ 
commercial surrogacy may occur. Such a view might lead people into arrangements that are fraught with 
legal difficulties, and may impact upon women and children (as well as commissioning person(s)) 
negatively. 

She concludes her assessment of the Northern Territory situation by, quite understandably, providing this general 
comment to anyone who is interested in that jurisdiction. She says — 

People should always seek independent legal advice to determine not only what is or is not lawful, but 
what the legal impacts and ramifications of certain actions may be. 

We can see that the situation in the Northern Territory is quite different from that in any of the other states and 
territories of our nation. Nevertheless, this useful analysis has been undertaken by Associate Professor Sonia Allan 
on her Health Law Central website and I would encourage members to familiarise themselves with those provisions. 

I would like to turn to the situation in Queensland. Having looked at the situation in the Australian Capital 
Territory, New South Wales and the Northern Territory, the situation in Queensland is also important for us 
because members may remember that earlier I said that I have an amendment on the supplementary notice paper 
that looks at the extraterritorial application of our legislation and that it is borrowed from three other 
jurisdictions—firstly, the ACT and, secondly, New South Wales. It is obviously not borrowed from the 
Northern Territory, because it does not have a specific regime or scheme outlined, but the third jurisdiction that 
we can borrow this important provision from is Queensland. In due course, it will be open for members to 
contemplate when they look at that amendment why we would have the gold standard when it comes to 
extraterritorial application of laws in Queensland, New South Wales and the ACT, but not in Western Australia. 
Maybe that is something that has been discussed by Associate Professor Sonia Allan in her review, but we will 
not know the answer to that question either, because the government continues to keep that information a secret 
as we continue the blindfolded debate. The relevant legislation in Queensland is the Surrogacy Act 2010. Some 
guiding principles have been outlined in Queensland but I also want to draw to members’ attention that the 
Standing Committee on Legislation of the thirty-seventh Parliament also considered this jurisdiction. Members 
might recall that the committee provided some helpful comments on the ACT and also New South Wales and, 
for reasons that are not immediately apparent, it did not comment on the Northern Territory. Perhaps that was 
simply because there is no special regime there. That may be quite an understandable explanation for why it 
was not commented on. When it comes to Queensland, the committee of the thirty-seventh Parliament in its 
twelfth report, in the fourth chapter at page 11, paragraph 4.35, says — 

The Surrogate Parenthood Act 1988 (Qld) makes both altruistic and commercial surrogacy arrangements 
illegal. 

Reference is made to section 3 of the Surrogate Parenthood Act 1988. The committee goes on to say — 

The parentage of children born through ART procedures is determined in accordance with the Status of 
Children Act 1988 (Qld). 

Members may recall that that is a very similar act to what is outlined in the Northern Territory. Be that as it may, 
the committee concludes its assessment of Queensland on page 11, paragraph 4.37, of its twelfth report by 
saying — 

The presumptions are similar to those in the NSW Act. Where a woman has undergone an ART procedure 
with the consent of her husband, the husband is presumed to be the father of the child and the donor of 
semen shall be presumed not to be the father. 

Reference is made to sections 15 and 16 of the Queensland Status of Children Act 1988. The committee goes on 
to say — 
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Following a fertilisation procedure where a donated ovum is used and semen from the husband or from 
donated sperm, the married woman shall be presumed to be the mother. The donor of the ovum is 
presumed not to be the mother. The husband shall be presumed to be the father whether or not he provided 
the sperm and the sperm donor (if any) shall be presumed not to be the father.  

Reference is made there to section 17 of the Status of Children Act 1988 that I referred to earlier. That is what the 
committee had to say on the Queensland legislation in its twelfth report of the thirty-seventh Parliament. Of course, 
that is now quite some time ago. The committee reported in May 2008, which is some 10 and a half years ago. 
We want the most up-to-date information on each of the jurisdictions, particularly in my case because I want to 
encourage members to consider amending our legislation to be at least at the standard of the legislation in 
other jurisdictions. 

What did Sonia Allan have to say about this issue? We do not know what she has told the government because 
government members have had the draft report since September but they are busy fiddling with it, asking for 
rewrites and the like. That worries me because I do not want to know what the member for Kwinana has to say 
about all these things; I want to know what the reviewer has to say about them. The taxpayer has funded the review 
to the tune of some $200 000, so I think we are entitled to get value for money and find out what the reviewer has 
to say about Queensland. We do not need to know what the member for Kwinana thinks. He has had his say, but 
he wants to make sure that we cannot find out this information. He wants to keep it behind lock and key. 
Thankfully, we are not completely lost regarding what the reviewer has to say about the Queensland situation 
again because of the website I have referred to on a few occasions today called Health Law Central. It sets out the 
analysis of the Queensland legislation from the perspective of Sonia Allan, who is one and the same reviewer 
I referred to earlier. Her assessment states that some guiding principles have been established in the Queensland 
legislation. In particular, four are drawn to our attention. 

The first of the four guiding principles states — 

• The well-being and best interests of a child born as a result of a surrogacy arrangement, both 
through childhood and for the rest of his or her life, are paramount. 

That is the paramount consideration in the Queensland legislation. The second guiding principle states — 

• A child born as a result of a surrogacy arrangement should be cared for in a way that — 

• ensures a safe, stable and nurturing family and home life; and 

• promotes openness and honesty about the child’s birth parentage; and 

• promotes the development of the child’s emotional, mental, physical and social well-being. 

The third and fourth guiding principles in the Queensland legislation state — 

• The long-term health and well-being of parties to a surrogacy arrangement and their families 
should be promoted. 

• The autonomy of consenting adults in their private lives should be respected. 

The website continues to assess the situation in Queensland. Again, as it does helpfully for the other 
jurisdictions, including the ones I have touched on—the Australian Capital Territory, New South Wales and the 
Northern Territory—it asks what kind of arrangements are legal in Queensland. The short answer to that question 
is that altruistic surrogacy is permitted but commercial surrogacy is not permitted. That is another jurisdiction that 
the Leader of the House would not be happy with because it prohibits commercial surrogacy. The 
Leader of the House would be interested to know that Queensland goes so far as to prohibit commercial surrogacy 
with penalties of fines and up to three years in prison. It is also an offence for someone who is ordinarily resident 
in Queensland to engage in commercial surrogacy elsewhere. That is the extraterritorial provision I referred to 
earlier. We now know, despite the government’s efforts to keep this information secret from members, that 
Queensland, New South Wales and the Australian Capital Territory all have extraterritorial provisions, just like 
the one that is on the supplementary notice paper. 

What is the situation with altruistic surrogacy in Queensland? As I flagged earlier, it is legal. The reimbursement 
of costs is also permitted in Queensland. Costs can be reimbursed as long as they are associated with becoming or 
trying to become pregnant; secondly, a pregnancy and birth; thirdly, the birth mother and her spouse, if any, being 
a party to the surrogacy arrangement; and, fourthly, court proceedings relating to the parentage order. The 
reviewer, on her website at least, states — 

This may include medical costs for the birth mother; costs, including medical, for the child; health, 
disability or life insurance premiums bought in relation to the pregnancy and birth; certain counselling 
and counsellor’s report costs; legal costs; the birth mother’s loss of earnings for a period of 2 months — 
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Members might recall that that was not the situation in New South Wales. In New South Wales, the legislation refers 
to loss of earnings as a result of unpaid leave. The costs of any unpaid leave can be covered in New South Wales. 
That would be interesting because unpaid leave could be a very long time. In Queensland, it is restricted to 
two months for altruistic surrogacy. Although the default position is two months, the website states that it can be 
more if she was unable to work due to medical reasons associated with the pregnancy and it refers to other 
“reasonable costs associated with the surrogacy arrangement or the parentage order”. 

Who may enter into a surrogacy arrangement in Queensland? The simple answer is that any person can, regardless 
of their relationship status; that is, intended parents may be married or de facto couples, including same-sex de 
facto couples, or they can be single. What is the situation regarding gestational or traditional surrogacy in 
Queensland? Both are permissible but the big proviso is that the arrangement is altruistic. The intended parents, 
or parent, do not need to have a genetic connection to the child or birth mother. Again, that is quite different from 
some other jurisdictions. In particular, I draw members’ attention to the fact that regarding gestational and 
traditional surrogacy, both of which are permissible in Queensland, any method for conception may be used, such 
as in-vitro fertilisation, artificial insemination, self-insemination or natural conception. 

It is important to consider the criteria for the commissioning parents. Once I have a look at that, I will look at the 
surrogate criteria in Queensland. For commissioning parents, it is clear when one looks at section 14 of the 
Queensland Surrogacy Act 2010 that there must be a medical or social reason for entering into the agreement. The 
arrangement must be made before the birth mother becomes pregnant. In Queensland, in order to transfer 
parentage, legal requirements must have been met. Those legal requirements include the need for independent 
legal advice prior to entering into a surrogacy arrangement, which must not be provided by the same person who 
advises the birth mother. Again, as I mentioned earlier, in the other jurisdiction, that is there to ensure that there is 
no conflict of interest. In addition, to transfer parentage, legal requirements that have to be met also include 
counselling prior to the arrangement concerning whose genetic material will be used, the social and psychological 
implications of entering into a surrogacy arrangement and applying for parenting orders, and the long-term 
implications for all parties. In addition, some other criteria are needed for parenting orders. I will touch on that in 
a minute. 

I would like to consider what criteria needs to be met for the surrogate in Queensland. They also have criteria to 
meet, as one would imagine. In particular, I will refer to a number of sections of the Queensland Surrogacy Act 2010. 
They include sections 16(2) and 18. When we contemplate those sections and look at the criteria that must be met 
by the surrogate, it is worth noting that independent counselling and legal advice prior to entering into the 
arrangement are a requirement of the court granting parenting orders. Also, the birth mother and her partner, if 
any, must be over the age of 25 when they enter into the agreement. Again, we are seeing a theme with the age of 25. 
As I mentioned earlier, this is for Queensland. Maybe that is an additional amendment that is worthy of 
contemplation by us, because that is also the situation in New South Wales, where 25 years old is the age threshold. 
I am reminded of the Standing Committee on Legislation of the thirty-seventh Parliament, whose membership 
included Hon Ken Baston and Hon Peter Collier. The majority of that committee suggested that the age should be 
21 years old and the minority said to leave it at 18 years old. I would like to ask members to contemplate whether 
the age should be raised to 25 years old, as is the case in Queensland and New South Wales. We would hardly be 
doing anything radical. One might even say that we are trying to be uniform with those jurisdictions. But there 
may be pros and cons, and members will no doubt give that some further consideration, as I also intend to do. 

In Queensland, the birth mother must also register the birth of the child and she and any partner will be named on 
the child’s birth certificate. An application must then be made to transfer legal parentage. Section 18 of the 
Queensland Surrogacy Act 2010 is the relevant section that deals with that issue. It is noted by the reviewer on her 
website that the legislation explicitly provides that, regardless of what is agreed or in writing, a birth mother has 
the same rights to manage her pregnancy and birth as any other pregnant woman—and rightly so! That is noted 
by the reviewer. Again, is this a piece of information that the reviewer wants to communicate to us as members? 
Is the reviewer trying to get this information through to us in her review? Was it in the draft that the reviewer 
provided to the government last year that the government provided feedback on in September? Is it in there? We 
do not know because the government, in its obsession with secrecy, does not want us to find out this information. 
All we want to know is what the reviewer had to say about these jurisdictions in light of the very comprehensive 
terms of reference that the government provided to the reviewer, who I believe has charged the taxpayer probably 
approximately $200 000 at the moment. But only the parliamentary secretary and the Minister for Health know 
that information, which they continue to keep secret from everybody. 

What is the situation on the legality of advertising in Queensland? Is it legal in Queensland to advertise surrogacy 
arrangements? The simple answer is no, it is not legal to do so in Queensland. Members will see a continuing 
theme here. That seems to be the primary case in most jurisdictions throughout our Federation. Indeed, Queensland 
goes a little further by being very explicit. It states — 

(1) A person must not publish an advertisement, statement, notice or other material that — 
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(a) is intended or likely to induce a person to agree to act as a birth mother; or 

(b) seeks or purports to seek a person willing to act as a birth mother; or 

(c) states or implies that a person is willing to agree to act as a birth mother; or 

(d) states or implies that a person is willing to enter into a surrogacy arrangement. 

Reference is made to section 55 of the New South Wales Surrogacy Act 2010. Advertising includes any 
publication by public, television, radio, the internet, newspaper, periodical, notice, circular or any other form of 
communication. The maximum penalty is a fine of 100 penalty units, which is approximately $17 000 in 
Queensland, or three years’ imprisonment. Again, has the reviewer, Sonia Allan, had anything to say about that 
issue for the Western Australian legislation? We do not know. Why do we not know? It is because the government 
wants to keep that report secret. The government keeps it under lock and key. It feels that it is appropriate that we 
should consider this legislation without that information before us. 

Can agents, intermediaries or other people be involved in the Queensland regime? Can that be done? It is an 
offence to provide a technical, professional or medical service to another person if the person knows that the other 
person is or intends to be party to a commercial surrogacy arrangement and the person provides a service with the 
intention of assisting the other person to become pregnant for the purpose of the arrangement. Again, the penalty 
is some 100 penalty units, which, as members will recall, is approximately $17 000 under the Queensland penalty 
unit system, or three years’ imprisonment. On her website, the reviewer has taken our attention to section 58 of 
the Queensland legislation and the involvement of agents and intermediaries. 

The big question in Queensland is whether these surrogacy arrangements are enforceable. The simple answer to 
that question is that surrogacy arrangements are not enforceable in Queensland, and quite rightly so! We do not 
want in Queensland, or any other jurisdiction, birth mothers being forced to leave their child or have their child 
taken away from them and given to another person. Irrespective of the agreement or arrangement, they are not 
enforceable. I remind members that I think that should indicate to us that there is a problem. If these arrangements 
are not enforceable, why are we as a Parliament rolling out the red carpet for such arrangements when we know 
full well that they are not enforceable and that people can change their mind at the last minute? As I say, when it 
comes to the gestational mother—the birth mother—I support that. I do not think that she should ever have her 
child taken away from her. That is the problem with these surrogacy arrangements: they are not enforceable. 
I caution members to reconsider whether we want to extend the scope of such unenforceable arrangements. This 
means that in Queensland the birth mother can change her mind and does not have to relinquish the child. The 
intended parent may also change their mind. Again, I ask members: What would happen if the intended parent 
changes their mind and says, “Sorry, we don’t want this child anymore”? What would happen then? That would 
create a great tension and awkwardness that might not have been contemplated at first instance. But, in the end, 
that is what we are dealing with. Is that in the best interest of the child in question or, once again, have we elevated 
the desire and interest of adults above the rights of children? 

In Queensland, reimbursement of reasonable costs associated with the pregnancy and birth is enforceable, unless 
the birth mother does not relinquish the child or consent to parentage orders. That is very interesting in and of itself 
because, effectively, that means in Queensland the birth mother kind of has—by way of an analogy—a gun to her 
head. She either gives up the child and gets her reimbursement for reasonable costs, or she changes her mind and 
says, “No, I’ve bonded with this child over the last nine months; I am not giving up this child”, and under the 
Queensland system is then told, “No, you don’t get your reasonable costs back.” That situation in Queensland is 
quite untenable. It is not an aspect of Queensland’s approach to this issue that I would want us to follow. 
Nevertheless, the reviewer makes reference on her website to the enforceability and reimbursement of reasonable 
costs, which is addressed by section 15(2) of the Queensland Surrogacy Act 2010. 

We also need to consider how parentage orders are made in Queensland. An application for a parentage order can 
be made no less than 28 days and no more than six months after a child’s birth. The child must have been living 
with the applicants for more than 28 days before they can apply for an order. The Queensland legislation provides 
extensive requirements that parties to the agreement must meet before a parentage order will be made. If members 
are interested, they can find these extensive requirements in sections 26 to 31 of the Queensland legislation. All 
those sections will give members a good appreciation of the type of requirements that parties in Queensland must 
meet in order to achieve a parentage order. Those requirements deal with the birth mother, her partner if there is 
one, any other birth parent or a person whom under the law would be considered to be the legal parent of the child. 
The requirements also refer to the commissioning persons, legal advisers and counsellors. All this information 
must be provided to the court with written affidavits confirming the agreement and swearing that the requisite 
criteria have been met. 

Probably not today, but maybe on another occasion when I get to continue my remarks, I would like to explore the 
issue of written affidavits being filed at the time parentage orders are made and the type of information that would 
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be helpful for the courts to assess whether parentage orders should be made. I would like to explore the type of 
commitments individuals should make in the affidavit on another occasion. I doubt very much that I will have the 
opportunity tonight, given that I am only up to the Queensland legislation at this point. 

On the Queensland legislation and parentage orders, Sonia Allan said on her Health Law Central website that 
a surrogacy guidance report must also be prepared by an independent and appropriately qualified counsellor, and 
submitted to the court. The surrogacy guidance report is a novel approach taken in Queensland. We did not hear 
of surrogacy guidance reports when we looked at the regimes in the ACT, New South Wales and the 
Northern Territory. When we look at Queensland, we see it has the surrogacy guidance report. What do these 
reports have to detail? The reports have to detail that an independent and appropriately qualified counsellor 
interviewed the birth mother, the birth mother’s spouse if there is one, any birth parent and the applicant or joint 
applicants. That must be done as part of the surrogacy guidance report. The report also outlines each relevant 
person’s understanding of the social and psychological implications on the child and relevant persons of the 
making of a parentage order. It is an indication that there must already be some social and psychological 
implications of these surrogacy arrangements. If there were no social and psychological implications, why would 
Queenslanders ask for these surrogacy guidance reports to be done? Obviously, they have worked out—and 
I would agree—that there are social and psychological implications of these arrangements. The Queensland 
regime’s surrogacy guidance report also requires that the relevant persons are open and honest about the child’s 
birth parentage and that the parentage is for the wellbeing and best interests of the child. It is also expected that 
the care arrangements that the applicant or joint applicants have proposed for the child are included in the report 
and that every relevant person’s understanding of those arrangements can be set out in the surrogacy guidance 
report. Lastly, the report has some consideration of every relevant person’s understanding of whether the making 
of a parentage order would be for the wellbeing or in the best interests of the child. Specific reference is made to 
section 32 of the Surrogacy Act 2010. 

As I conclude my consideration of the Queensland legislation, having looked at the ACT, New South Wales and 
the Northern Territory, once again, it is very important that we consider the access to the information available to 
children in Queensland as part of surrogacy arrangements. What does the Queensland regime say about such things 
and how does that differ from our regime? Once again, this is the type of issue that one would expect the reviewer 
would have looked at. She might even have done some analysis or compare-and-contrast work. But we will not 
know that because the government wants to continue to keep that review secret and allow this blindfold debate to 
continue. On access to information for children in Queensland, the reviewer states on her website, Health Law 
Central, that a stipulation of the guidance report is that a counsellor establish each relevant person’s understanding 
of a couple of things. First of all, who are these “relevant persons” we are talking about? I said earlier that the 
Queensland legislation provides extensive requirements that parties to the agreements must have met before an 
order will be made. Those include the birth mother and her partner, if any; any other birth parent; a person who 
under the law would be considered the legal parent of the child; the commissioning persons; and legal advisers 
and counsellors. So, obviously, they are part of a broader group of relevant persons contemplated by the surrogacy 
guidance report. 

The final criteria when looking at the issue of access to information for the children is each person’s understanding of — 

(A) the social and psycological implications of the making of a parentage order on the child 

(B) openness and honesty about the child’s birth parentage being for the wellbeing, and in the best 
interests, of the child. 

Those things must be established, and there is a stipulation that a counsellor must establish in the guidance report 
what each relevant person’s understanding is of those two things. However, the reviewer, I note, in concluding her 
assessment of the Queensland legislation, particularly with respect to this issue of access to information for 
children, states — 

… as there is no central registry for details of the birth mother and/or donors of gametes to be recorded 
in Queensland, the child’s future access to information about its birth, birth mother and/or donors of 
gametes is reliant upon the parties honouring the undertaking, made at the time that the independent 
counselling for the surrogacy guidance report and parenting order application were being made. 

The reviewer, Sonia Allan, set out that assessment of the Queensland legislation. The assessments provided on the 
website are merely statements of fact. They are outlining the position in those states, but not really providing 
commentary, advice, recommendations or findings. We do not have the benefit of those things. At the moment, 
only the government has those types of extra information while it is fiddling with the report it has had since at 
least September last year, and which it refuses to provide to the house. 
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Having looked at the situation in the Australian Capital Territory, New South Wales, the Northern Territory and 
Queensland, I would like to take a moment to look at South Australia. Ideally, I would like to get to Tasmania and 
Victoria, but I seem to be running out of time this evening. In any event, I will make a start on South Australia. 

The Standing Committee on Legislation of the thirty-seventh Parliament also looked at the South Australian 
jurisdiction. Members might recall that the committee looked at various jurisdictions, not including the 
Northern Territory. I note that when the committee contemplated, deliberated and reported on the South Australian 
legislation, it did so in a quite concise fashion in its twelfth report to the thirty-seventh Parliament, in 
two paragraphs on page 11. I will begin with paragraph 4.38, which says — 

According to the Family Relationships Act 1975 (SA) both a surrogacy contract and a procuration 
contract is illegal and void. 

The committee made reference to section 10G of the South Australian Family Relationships Act 1975. The 
committee concluded its assessment of the South Australian legislation at paragraph 4.39 of the report by stating — 

The legal parentage of a child born as a result of ART — 

That is, artificial reproductive technology — 

is determined in accordance with the Family Relationships Act 1975 (SA) which provides that the woman 
who gives birth to a child is the mother, regardless of whether donated ovum was used. 

The committee makes reference to section 10C of the South Australian legislation, but it goes on to say — 

The donor is not regarded the mother.  

That is reference to section 10E. The committee concludes its assessment by saying — 

Where a married woman undergoes a fertilisation procedure with the consent of her husband, the husband 
is presumed to be the father of the child. The donor of the sperm is not regarded as the father. 

Reference there is made to sections 10D and 10E of the South Australian Family Relationships Act 1975. 

That assessment of the South Australian legislation was provided to the thirty-seventh Parliament by the 
Standing Committee on Legislation. The South Australian legislation, I might say, obviously must have some 
importance to the government. Remember, the government wants to keep this information secret from us, but it 
admitted, in answer to a parliamentary question, that the South Australian legislation is important to it. I will 
remind members what the parliamentary secretary said in answer to questions I asked last year when I found it 
very odd that the government was not providing the report as promised. It had promised that the information would 
be made available by 12 October, and later said it would be available by 31 December. On 31 October last year, 
when it was caught out trying to be too shifty by half in its answers to parliamentary questions, when it was caught 
out trying to pretend that the review suddenly now had to do with only the Human Reproductive Technology Act—
very conveniently forgetting about the Surrogacy Act—the parliamentary secretary said, in answer to part (5) of 
my question without notice 1038 — 

This date is currently being confirmed; however, we will advise the member as soon as possible — 

Well, that was rubbish because she still has not told me and we are now in February — 

when a revised date is confirmed. The surrogacy legislation in South Australia is under review. 

So, all of a sudden, the government is interested in the South Australian legislation. The answer continues — 

The South Australian report is anticipated later this year. Feedback from the South Australian report will 
help inform the review. 

The government made a big deal about waiting for the South Australian review to take place before it could finalise 
the review. It must be quite frustrating for the government when people do not provide information to it in a timely 
fashion and it cannot finalise things. Imagine what it is like for a diligent member of Parliament trying to make 
a decision on a bill and looking at the different provisions when the government is trying to hide information. 
Nevertheless, in its answer at the end of last year, the government highlighted the review of the South Australian 
legislation. Again, we do not know what Sonia Allan’s review said about that because of the top-secret approach 
taken by this government; nevertheless, we know, as I earlier mentioned to members, that the same reviewer has 
a helpful website that sets out some analysis and at least some basic facts about the South Australian legislation. 

I will spend a moment on what the South Australian legislation looks like. It is important to note at the outset that 
two pieces of legislation are relevant to the South Australian scheme. The first is the Family Relationships Act 1975 
and the second is the Assisted Reproductive Treatment Act 1988. Interestingly, both those pieces of legislation 
came into effect well before the Western Australian regime—the Western Australian Human Reproductive 
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Technology Act came into effect in 1991 and the Surrogacy Act in 2008—and the arrangements in South Australia 
started earlier than they did in WA. 

What are the guiding principles in the South Australian legislation? According to the Health Law Central website, 
they are — 

The welfare of any child to be born as a consequence of the provision of assisted reproductive treatment 
must be treated as being of paramount importance, and accepted as a fundamental principle. 

It is like a broken record with these jurisdictions. The legislation of jurisdiction after jurisdiction keeps saying that 
the best interests of the child is the fundamental principle—not the best interests, the best desires or the so-called 
rights of adults. That never appears. It does not appear at all, certainly not with regard to the commissioning 
parents. But consistently, in jurisdiction after jurisdiction, as I hope the point has been made today, the best 
interests and the welfare of any child to be born must be the paramount principle; it must be the fundamental 
principle of paramount importance. That is precisely what my predecessor Hon Barbara Scott said some 11 years 
ago in the remarks that I referred to earlier. 

What type of arrangements are legal in South Australia? Once again, we need to look at the distinction between 
altruistic surrogacy and commercial surrogacy. The situation with commercial surrogacy is very simple. In 
South Australia, once again, like in every other jurisdiction, in jurisdiction after jurisdiction—that will annoy the 
Leader of the House—commercial surrogacy is prohibited. It is the same in Western Australia, South Australia, 
New South Wales and Queensland—in jurisdiction after jurisdiction. But for altruistic surrogacy in South Australia, 
those agreements are permissible subject to certain criteria being met. The website states — 

Reimbursement of expenses in relation to altruistic agreements are permitted provided they are connected with 

• a pregnancy (including any attempt to become pregnant) that is the subject of the agreement; 

• the birth or care of a child born as a result of that pregnancy; 

• counselling or medical services provided in connection with the agreement (including after the 
birth of a child); or 

• legal services provided in connection with the agreement (including after the birth of a child). 

That is the situation for altruistic surrogacy in South Australia—commercial surrogacy is prohibited. 

Who may enter into these altruistic arrangements in South Australia? Its legislation, according to the reviewer, 
Sonia Allan, is that it is a married or de facto heterosexual couple. That is the situation in South Australia, 
according to the website of the reviewer. If more recent information than that is available, it will be for the 
government to draw it to our attention. But that is the information that is available on the public record, since the 
other information that the government has spent nearly $200 000 on has been kept secret. 

What is the situation for gestational or traditional surrogacy in South Australia? Both are possible; however, at 
least one of the commissioning parents must provide human reproductive material for creating an embryo for the 
purposes of the pregnancy, unless the commissioning parents have a certificate issued by a doctor explaining why 
this is not possible. That is the arrangement in South Australia, in the jurisdiction of our nearby neighbours across 
the Nullarbor. 

What are the criteria that must be met for commissioning parents? There are quite a few criteria for commissioning 
parents to meet, but the surrogate mother must meet not anywhere near as many criteria. The first criterion that the 
surrogate mother must meet in South Australia is that she must be at least 18 years old. Members will remember 
that several other jurisdictions require that the surrogate mother must be at least 25 years old. I am asking whether 
we should look at that. The majority of the members of the Standing Committee on Legislation that looked at this 
legislation in 2008 said that the age should be 21, but a minority of committee members said it should be 18 years. 
A lot of other jurisdictions have the age as 25 years. Is that something we should consider as an amendment in this 
legislation? In any case, in South Australia, it is 18 years. The surrogate mother must have been assessed and 
approved as a surrogate by a counselling service. That is not a particularly onerous set of criteria for the 
surrogate—they have to be at least 18 years old and must have been assessed or approved as a surrogate by 
a counselling service. However, when it comes to the commissioning persons, it is quite a different kettle of fish 
altogether in South Australia. It has a regime that says — 

Only when persons meet the requirements of ‘recognised surrogacy agreements’ is surrogacy legal in 
South Australia and is it possible to transfer legal parentage. 

The commissioning parents in South Australia must meet six criteria. Remember, I said earlier that in 
South Australia the surrogate mother must meet two criteria and the commissioning parents must meet six criteria, 
at least that is according to what has been outlined by Sonia Allan on her website, Health Law Central, which 
I encourage members to look at. The six criteria that the commissioning parents must meet in South Australia are 
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that, first of all, they must be at least 18 years of age. Members may recall what I said earlier about other 
jurisdictions requiring them to be 25 years of age; and, indeed, what our own committee in the thirty-seventh 
Parliament said about age. Secondly, they must live in South Australia. Thirdly, they must be legally married or 
have cohabited continuously as a de facto husband and wife for three years. Fourthly, the female commissioning 
parent must be or appear to be infertile or at risk of transmitting a serious genetic defect, disease or illness to a child 
born to her. Fifthly, they must undergo counselling. Sixthly, at least one of the commissioning parents must provide 
human reproductive material for creating an embryo for the purposes of the pregnancy, unless the commissioning 
parents have a certificate by a doctor explaining why this is not possible. 
In South Australia, is advertising legal? The simple answer is no, advertising is not legal in South Australia. Indeed, 
the Health Law Central website states — 

It is an offence in South Australia to publish an advertisement or cause an advertisement to be published 
to the effect that a person 

• is or may be willing to enter into a surrogacy contract; 
• is seeking a person willing to enter into a surrogacy contract; or 
• is willing to negotiate, arrange or obtain the benefit of a surrogacy contract on behalf of another. 

Specific reference is made by the reviewer on her website to section 10H of the Family Relationships Act 1975. 
That is the situation regarding advertising in that jurisdiction. Can agents, intermediaries or other people be 
involved in these arrangements? The answer according to the reviewer, Sonia Allan, on her website Health Law 
Central is — 

It is illegal to enter into a contract under which a person agrees to negotiate, arrange, or obtain the benefit 
of, a surrogacy contract on behalf of another; or a person agrees to introduce prospective parties to 
a surrogacy contract. 
Fine of $4000 and/or 12 months imprisonment. 

With respect to the fine, this is South Australia. Members might recall that in Queensland, as I mentioned, the 
penalty there was 100 penalty units, which is apparently about $17 000, so there is quite a difference in those 
two fine regimes. 
Once again we must look at the issue of enforceability. Are these provisions enforceable in South Australia? Can 
parties change their mind? The reviewer says on her website — 

Parenting orders will not be made unless both birth parents (the birth mother, and her partner if any) 
freely, and with a full understanding of what is involved, agree to the making of the order. 

Specific reference is made to section 10HB(7) of the Family Relationships Act 1975. 
Parenting orders in South Australia can be made between a particular period. South Australia does not have an 
unlimited time in which to make parenting orders. There is a window of opportunity. The application to the court 
for parenting orders in South Australia can be made for a child between four weeks and six months of age. In 
addition to being satisfied that the various criteria I referred to earlier, and the court being satisfied that those things 
have been met, the court must not make an order in South Australia unless it, and I quote — 

is satisfied that 
• the surrogate mother freely, and with a full understanding of what is involved, agrees to the 

making of the order (unless she is dead, incapacitated or unable to be contacted); 
• all parties agree to the order; and 

I will stop there because it is interesting that in South Australia they say “all parties agree to the order”. It is all 
parties except the child, who is somewhere between the age of four weeks and six months, and who has no say. 
Be that as it may, that is the situation in South Australia. The other criterion that must be satisfied is — 

• counselling of all parties has occurred and any other matter it considers relevant. 

Who is it? It is the court in South Australia. The court must not make an order unless it has considered whether 
the child is living with the commissioning parents. Specific reference is made there to section 10HB of the 
Family Relationships Act 1975. As I conclude my assessment of the South Australian legislation, we must also 
consider what it has to say on the access of information for children. We understand the following when we peruse 
and consider the Health Law Central remarks made by Sonia Allan on her website — 

When a parenting order is made, the court is to give to the Registrar of Births, Deaths and Marriages 
• written notice of the date of the order; 
• the full name, address and occupation of each of the birth parents; 
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• the full name, address and occupation of each of the commissioning parents; 
• the name by which the child to whom the order relates is known before, and is to be known after, 

the order becomes effective; 
• details of the date and place of birth of the child. 

When a parenting order is made, the court must give all that information to the Registrar of Births, Deaths and 
Marriages. In our assessment of the legislation around Australia, this is the first time that I have noticed this type 
of very explicit provision with the court having a duty to provide information to the Registrar of Births, Deaths 
and Marriages. That is something I am interested to know that the government has contemplated for this legislation. 
Is it something that was found in the draft report by Sonia Allan in the middle of last year? Is it something that the 
government has deliberated with her about? Is it something the government has asked her to remove from her draft 
report? What is the situation when it comes to that, given the government has made a big deal about the 
South Australian review? It was the government, of course, at the end of last year that said it would have to wait 
for the South Australian review to be concluded before it would be able to finalise its own review. Again, it would 
be helpful if the government would provide that information to us so that we can have a full and frank debate with 
maximum transparency and information at our disposal rather than being expected to cast our conscience vote with 
a blindfold on. 
I also want to spend some time looking at the situations in Tasmania and Victoria. I am not sure whether I will get to 
Victoria this evening but I will make my best endeavours to do so. Starting with Tasmania, the Standing Committee 
on Legislation in the thirty-seventh Parliament spent some time looking at the Tasmanian legislation—not an 
abundance of time but it did touch on it. I encourage members who have the twelfth report of the Standing 
Committee on Legislation at their disposal to turn to page 12 of that report and in particular to look at 
paragraphs 4.40 and 4.41. There the Standing Committee on Legislation has provided a very brief synopsis on the 
Tasmanian situation. For the benefit of Hansard, it is on paragraph 40, page 12 of the twelfth report and it states — 

Under the Surrogacy Contracts Act 1993 (Tas), surrogacy contracts are “void and unenforceable”. It is 
an offence to “make or receive, or agree to make or receive, a payment or reward in relation to 
a surrogacy contract” and it is illegal to “provide any technical or professional services in relation to 
achieving a pregnancy” for the purposes of a surrogacy contract. 

At paragraph 4.40 on page 12 of its report, the committee draws our attention to sections 4, 5 and 7 of the 
Surrogacy Contracts Act 1993. The committee goes on to say at paragraph 4.4 — 

The legal parentage of children born as a result of assisted reproductive technology is determined in 
accordance with the Status of Children Act 1974 (Tas) which provides that when a woman becomes 
pregnant following a fertilisation procedure, she and her husband or partner are considered to be the legal 
parents of the child born as a result of the pregnancy. Any donor of sperm or ovum is not considered 
a legal parent. 

The committee draws our attention to section 10C of the Tasmanian Status of Children Act 1974. That is the 
assessment provided by the Standing Committee on Legislation in the thirty-seventh Parliament when it tabled its 
twelfth report looking at the surrogacy regimes around Australia. But as I have mentioned, that is now some 
11 years ago, so we need to consider what the reviewer, Sonia Allan, has to say about the Tasmanian legislation. 
Again, she may well have said something in the secret report that the government is fiddling with. We do not 
know, but we can again go to her instructive website, which sets out some information about the Tasmanian 
scheme. Only one piece of legislation drives the Tasmanian regime—the Surrogacy Act 2012. That jurisdiction 
also set out some guiding principles for its legislation. The reviewer, Sonia Allan, sets out five of those guiding 
principles of the legislation on her website, which is found at Health Law Central. The first of those guiding 
principles is — 

• A child born as a result of a surrogacy arrangement should be cared for in a way that — 
• (i) ensures a safe, stable and nurturing family and home life; and 
• (ii) promotes openness and honesty about the child’s birth parentage; and 
• (iii) promotes the development of the child’s emotional, mental, physical and social wellbeing. 

The second guiding principle of the Tasmanian legislation is — 

• The well-being and best interests of a child born as a result of a surrogacy arrangement, both through 
childhood and for the rest of his or her life, are paramount. 

Once again, it is the paramountcy principle. The third of the guiding principles of the Tasmanian legislation is — 

• The same status, protection and support should be available to a child born as a result of a surrogacy 
arrangement regardless of — 
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• (i) how the child was conceived under the arrangement; or 

• (ii) whether there is a genetic relationship between the child and any of the parties to the 
arrangement; or 

• (iii) the relationship status of the intended parents of the child. 

The fourth guiding principle of the Tasmanian legislation is — 

• The long-term health and well-being of parties to a surrogacy arrangement and their families should 
be promoted; 

The final guiding principle set out for the Tasmanian legislation is — 

• The autonomy of consenting adults in their private lives should be respected. 

It is important for us to consider what the Tasmanian legislation says about altruistic surrogacy and commercial 
surrogacy. It is yet another state that the Leader of the House will not be happy with. The Leader of the House will 
be interested to know that in Tasmania, a person must not enter into or offer to enter into a commercial surrogacy 
arrangement. That is the case in accordance with section 40 of the Surrogacy Act 2012. That is the situation in 
regard to commercial surrogacy, but what about altruistic surrogacy? Where do the Tasmanians sit on that issue? 
Altruistic surrogacy is permitted in Tasmania. According to Sonia Allan’s website, when it comes to the issue of 
reasonable costs, which is a phrase used in many pieces of legislation in Australia with surrogacy arrangements — 

‘Reasonable costs’ may be recovered when they are associated with trying to become pregnant; 
a pregnancy or birth; counselling of the birth mother and her spouse (if any); and/or being a party to 
proceedings in relation to a parentage order.  

It should be noted that the overarching principles of the legislation in Tasmania include — 

• A child born as a result of a surrogacy arrangement should be cared for in a way that — 

• (i) ensures a safe, stable and nurturing family and home life; and 

• (ii) promotes openness and honesty about the child’s birth parentage; and 

• (iii) promotes the development of the child’s emotional, mental, physical and social 
wellbeing. 

One might ask who may enter into a surrogacy arrangement in Tasmania. The answer to that question is that a single 
person or a couple, regardless of sex, are able to apply to the court for parenting orders in that jurisdiction. Reference 
is made to section 14 of the Surrogacy Act 2012, the legislation that sets out the regime in Tasmania. The question 
of gestation and traditional surrogacy comes up. Either can take place in Tasmania. The legislation notes — 

The manner by which a child was conceived is not to be taken into account in determining whether 
a parentage order is to be made in relation to the child. 

The website refers to that section, which is section 23 of the Tasmanian legislation. Once again, it is important for 
us to consider the criteria that need to be met by commissioning persons in the Tasmanian scheme and, indeed, 
what type of criteria are required of the surrogate in that regime. Dealing first with commissioning persons, 
interestingly, in Tasmania the intended parent must be over the age of 21 years. Remember that in at least two other 
jurisdictions—from recollection, it is Queensland and New South Wales—the parent has to be 25 years of age. In 
Tasmania the intended person has to be 21. I remind members that when a parliamentary committee in this place, 
the Standing Committee on Legislation, last considered this legislation, the majority suggested that the age should 
be 21 years and the minority said it should be 18 years. Once again, I think that members can get a feel for the fact 
that in many other jurisdictions the age limit is higher than it is here—21 and 25 years. Maybe we should be 
looking at that in this legislation. Has the government asked Sonia Allan to consider that? We do not know, because 
the government continues to keep that information top secret. We know that in Tasmania the intended parent must 
be over the age of 21 years when the surrogacy agreement is made. There must be a medical or social need for the 
surrogacy. This will be satisfied in certain circumstances, including if — 

• there is only one intended parent under the surrogacy arrangement and the intended parent is 
a man or an eligible woman; or 

• there are two intended parents under the surrogacy arrangement and the intended parents are — 
• a man and an eligible woman; or 
• two men; or 
• two women, each of whom is an eligible woman. 
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An ‘eligible’ woman is a woman who is 
• unable, on medical grounds, to conceive a child; or 
• likely to be unable, on medical grounds, to carry a pregnancy or give birth; or 
• is unlikely to survive a pregnancy or birth or is likely to have her health significantly affected 

by a pregnancy or birth; or 
• if she were to conceive a child, the child is 

• likely to be affected by a genetic condition or genetic disorder, or 
• unlikely to survive the pregnancy or birth, or 
• likely to have its health significantly affected by the pregnancy or birth. 

In addition, in Tasmania there is a requirement, expectation or criteria that the commissioning persons have 
obtained independent legal advice. Counselling is also required prior to entering into the agreement and before 
applying for the parenting order. That counselling needs to be provided for social and psychological implications. 
It is interesting once again that a recurring theme in legislation throughout the jurisdictions is the need for people 
to consider the social and psychological implications of these arrangements. Why do legislatures in each of the 
jurisdictions make such a big deal about counselling being provided to people about the social and psychological 
implications? They must do so because there are such implications; that would be the only logical conclusion that 
we can draw from that recurring theme in each of those jurisdictions. In any event, one of the other requirements 
that is expected in Tasmania is that the commissioning persons must be residents of that jurisdiction. 
In the remaining time that I have, I want to touch on the criteria for the surrogate in Tasmania. This is interesting 
especially regarding the age issue, because the surrogate mother must be at least 25 years of age. This is the first 
time I have seen a jurisdiction split the age between the commissioning parents and the surrogate mother. As I have 
said earlier, other jurisdictions require that everyone needs to be 25 years of age, some 21 years, some 18 years, 
but in Tasmania the commissioning parents must be at least 21 years, but the surrogate mother must be 25 years. 
Why would that be the case? What would the legislators in Tasmania have been contemplating when they said that 
the birth mother should be of a higher age than the commissioning parents? Might it be that the trauma of having 
to give up a child at the end of the birth process is very significant; therefore, according to the Tasmanian 
legislators, it is appropriate that that person be at least 25 years of age? We can have a debate perhaps on another 
day that there is plenty of research to suggest that the brain is not fully developed until somebody is of the age 
of 25. Be that as it may and whatever people may think about that, it is interesting to note that difference in the 
Tasmanian legislation, and again, is that something that we should be contemplating as we continue our 
deliberations on this bill? Indeed, is that something that Sonia Allan told the government as far back as September 
last year—that piece of information that the government continues to keep secret and not want us to know as we 
are contemplating this regime before us? Sonia Allan states — 

The birth mother must be 25 years of age or more when the surrogacy arrangement is made. 
She must have previously given birth to a live child. 

This cannot be her first pregnancy — 
Counselling must be had prior to entering into any surrogacy arrangement, and also after a child’s birth 
about the social and psychological implications of the arrangement. 
Independent legal advice must have been obtained. 
The birth mother must be resident of Tasmania. 

Is advertising legal in Tasmania? The simple answer is no, it is not legal there either. Can agents, intermediaries 
or other persons be involved in these arrangements in Tasmania? Interestingly, Sonia Allan on her Health Law 
Central website talks about commercial brokerage or advertising of surrogacy arrangements being prohibited. Then 
she draws our attention specifically to section 41 of the Tasmanian Surrogacy Act 2012. It appears to me that she 
effectively copied and pasted the Tasmanian legislation. It states — 

Commercial brokerage or advertising of surrogacy arrangements prohibited 
A person must not, for payment (meaning by way of money, money’s worth, material advantage, or 
benefit), or in anticipation of receiving payment — 

(a) initiate or take part in any negotiations with a view to the making of a surrogacy 
arrangement; or 

(b) offer or agree to negotiate the making of a surrogacy arrangement; or 

(c) compile any information with a view to its use in making, or negotiating the making of, 
any surrogacy arrangements; or 



Extract from Hansard 
[COUNCIL — Tuesday, 19 February 2019] 

 p459e-483a 
Hon Nick Goiran 

 [25] 

(d) knowingly cause another person to do any of the acts referred to in paragraph (a), (b) 
or (c).  

That is the situation in Tasmania in respect of whether agents, intermediaries or other people can be involved. 
I would also like to explore the issue of enforceability, parentage orders and access to information for children in 
the Tasmanian regime, before I then look at the Victorian regime. 
The PRESIDENT: Member, perhaps that is a very good point to interrupt the debate for the taking of members’ 
statements. 

Debate adjourned, pursuant to standing orders. 
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